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(1) Priority Date Retention

DHS proposes to authorize certain

EB-5 petitioners to retain the priority
date 1 of an approved EB-5 immigrant
petition for use in connection with any
subsequent EB-5 immigrant petition. 2
Petitioners with approved immigrant
petitions might need to file new

petitions due to circumstances beyond
their control (for instance, DHS might
have terminated a regional center
associated with the original petition), or
might choose to do so for other reasons
(for instance, a petitioner may seek to
materially change aspects of his or her
qualifying investment). DHS is

proposing to generally allow EB-5
petitioners to retain the priority dates of
previously approved petitions so as to
avoid further delays on immigrant visa

processing associated with the loss of

11, 2017)



priority dates. DHS believes that priority

date retention may become increasingly

important due to the strong possibility

that the EB-5 visa category will remain oversubscribed for the foreseeable

future. 4739

A. Priority Date Retention

DHS proposes to allow an EB-5

immigrant petitioner to use the priority
date of an approved EB-5 immigrant
petition for any subsequently filed EB—
5 immigrant petition for which the
petitioner qualifies. See proposed 8 CFR
204.6(d). This provision would not

apply where DHS revoked the original
petition’s approval based on fraud,
willful misrepresentation of a material
fact, or a determination that DHS
approved the petition based on a
material error. Id. Similarly, priority
date retention would not be available

once the investor uses the priority date



to obtain conditional LPR status based
upon the approved petition (e.g., when
such an investor fails to remove the
conditional basis of that status and thus
loses his or her LPR status). Should DHS
seek to revoke the approval of an
immigrant petition, DHS would provide
notice of the revocation detailing the
reasons for revocation. 16 If the
revocation is not based on fraud, a
willful misrepresentation of a material
fact, or material DHS error, the investor
would be able to utilize the priority date
of that petition should he or she seek to
file another immigrant petition under

the EB-5 program. See proposed 8 CFR
204.6(d). An investor seeking to use a
retained priority date should provide a
copy of the original immigrant petition’s
approval notice indicating the earlier
priority date when filing the new EB-5
immigrant petition. Under this proposal,

denied petitions would not establish a



priority date, and a priority date would not be transferable to another

investor.

See proposed 8 CFR 204.6(d).

The current regulation does not

permit investors to use the priority date
of an approved EB-5 immigrant petition
for a subsequently filed EB-5 immigrant
petition. See 8 CFR 204.6(d). DHS has
generally allowed beneficiaries in the
employment—based first, second, and

third preference categories to retain the
priority date of their previously
approved immigrant petitions unless

DHS revokes petition approval. See 8

CFR 204.5(e). DHS recently issued a

final rule that will expand the ability of
beneficiaries in these preference
categories to retain their priority dates
even when their petitions have been
revoked, so long as the approval was not
revoked based on fraud, willful
misrepresentation of a material fact,
material error, or the revocation or

invalidation of the labor certification



associated with the petition. 17 See 8 CFR
204.5(e) (2). DHS’s proposal in this
regulation to allow priority date
retention for those in the EB-5 category
would bring the EB-5 priority date
retention policy into harmony with

those other employment-based

preference categories. See proposed 8
CFR 204.6(d).

DHS is proposing to allow priority

date retention in order to: (1) Address
situations in which petitioners may
become ineligible through

circumstances beyond their control C(e.g.,
the termination of a regional center) as
they wait for their EB-5 visa priority
date to become current; and (2) provide
investors with greater flexibility to deal
with changes to business conditions.

For example, investors involved with an
underperforming or failing investment
project would be able to move their

investment funds to a new, more



promising investment project without
losing their place in the visa queue.
Providing EB-5 investors with the
opportunity to retain their priority dates
is increasingly important as the demand
for EB-5 visas outpaces the statutorily
limited supply of such visas, which
lengthens wait times for visa numbers.
Since the severe economic recession
between 2007 and 2009, 18 the EB-5
program has experienced a dramatic
increase in participation. Prior to 2008,
the EB-5 program received an average of
fewer than 600 EB-5 immigrant

petitions per year. In the following
years, the EB-5 program has received an [4743]
average of over 5, 500 petitions per year.
And between FY 2014 and FY 2015

alone, the program received over 25, 000
petitions. 19 As a result, demand for EB-
5 visas by investors has now outpaced
the annual supply, resulting in visa

backlogs for certain petitioners and their



family members. Individuals affected by
those backlogs frequently wait for one
year or more before they can obtain
conditional permanent residence.

The EB-5 program began to

experience oversubscription (i.e.,
demand that outpaced the supply in

visa numbers) for the first time during
FY 2014. At that time, DOS announced
that EB-5 visas were no longer available
for the remainder of the fiscal year for
individuals born in China. 20 Since then,
the program has continued to

experience annual demand from
individuals born in China that has
outpaced the supply in visas, resulting
in increasingly long backlogs every year
for those individuals.21 This trend is
anticipated to continue and likely
worsen for the foreseeable future,
especially considering that individuals
born in China currently file about 80

percent of the EB-5 immigrant visas



granted on an annual basis. 22 Indeed,
given the 20,000 EB-5 petitions

currently pending with USCIS, DHS
estimates that there are currently 16, 000
EB-5 petitions pending for individuals
born in China. 23

Although Congress sets visa numbers,

DHS recognizes that having to wait for

a visa can create difficulties for
individuals seeking to invest in the
United States. There are also
consequences for investors who invest
through a regional center that is
subsequently terminated through no

fault of the investor. When a regional
center is terminated, EB-5 immigrant
petitions filed through that regional center are generally also denied or
revoked depending on the procedural
status of the petition. The filers of such
petitions may have met all requirements
to participate in the EB-5 program, but
absent priority date retention they will

lose their place in the immigrant visa



queue. Currently, an investor in this
situation who wants to continue with
the EB-5 immigrant visa process must
start the process all over again by
investing in a new commercial
enterprise and going to the end of the
EB-5 visa queue. Allowing priority date
retention would allow such an investor
to retain his or her place in the queue,
thereby alleviating the harsh
consequences of regional center
terminations and other material changes
that occur unexpectedly and through no
fault of the investor.

Finally, priority date retention would
also benefit other investors with
approved EB-b immigrant petitions

who, while waiting for their priority
dates to become current, learn that they
have invested in severely delayed
projects that are likely not to succeed.
Under current regulations, such

investors cannot reinvest their



investment funds without losing their
place in the immigrant visa queue.

Under the proposed rule, such investors
would be able to reinvest in new

projects while retaining their previously
established priority dates. By allowing
priority date retention, DHS is thus
eliminating an external incentive that
currently distorts market forces and

increases financial risk for investors. 4744

a. Retention of Priority Date

This rule proposes to generally allow
an EB-5 immigrant petitioner to use the
priority date of an approved EB-5
immigrant petition for any subsequently
filed EB-5 immigrant petition for which
the petitioner qualifies. Provided that
petitioners have not yet obtained lawful
permanent residence pursuant to their
approved petition and that such petition

has not been revoked on certain



grounds, petitioners would be able to
retain their priority date and therefore
retain their place in the visa queue. DHS
is proposing to allow priority date
retention to: (1) Address situations in
which petitioners may become

ineligible through circumstances

beyond their control (e.g., the
termination of a regional center) as they
wait for their EB-5 visa priority date to
become current; and (2) provide

investors with greater flexibility to deal
with changes to business conditions.

For example, investors involved with an
underperforming or failing investment
project would be able to move their
investment funds to a new, more

promising investment project without
losing their place in the visa queue.
There would be an operational benefit

to the investor cohort because priority
date retention would make visa

allocation more predictable with less



possibility for massive fluctuations due
to regional center termination that
could, in the case of some large regional [4756]
centers, negatively affect investors who
are in the line at a given time. This
change would provide greater certainty
and stability for investors in their
pursuit of permanent residence in the
United States, helping lessen the burden
of situations unforeseen by the investor
related to their investment. In addition,
by allowing priority date retention,
investors obtain more ability to move
their investment funds out of potentially
risky projects, thereby potentially
reducing fraud and improving the
potential for job creation in the United
States. DHS cannot quantify or monetize
the net benefits of the priority date
retention provision or assess how many
past or future investors might be
impacted. DHS welcomes public

comment on the costs and benefits of



the priority date retention provision. 4757

(d) Priority date. The priority date of
an approved EB-5 immigrant petition

will apply to any subsequently filed
petition for classification under section
203 (b) (5) of the Act for which the alien
qualifies. A denied petition will not
establish a priority date. A priority date
is not transferable to another alien. The
priority date of an approved petition
shall not be conferred to a subsequently
filed petition if the alien was lawfully
admitted to the United States for
conditional residence under section

203 (b) (5) of the Act based upon that
approved petition or if at any time

USCIS revokes the approval of the
petition based on:

(1) Fraud, or a willful

misrepresentation of a material fact by

the petitioner; or



(2) A determination by USCIS that the
petition approval was based on a

material error. 4766



